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The House of Representatives passed Securing a Strong Retirement Act of 2022 (SECURE 2.0 or the Act, HR 2954) 
on March 29, 2022, on a bipartisan basis (414-5). The bill now heads to the Senate, which may advance the 
legislation later in April.

SECURE 2.0 builds on the Setting Every Community Up for Retirement Enhancement (SECURE Act, PL 116-94) 
signed into law in December 2019 to improve retirement savings opportunities for workers.

Some of the key provisions included in SECURE 2.0 include:

 + Automatic Enrollment – plans would be required to automatically enroll participants upon eligibility. The 
initial automatic enrollment amount is at least 3% however no more than 10%. Each year following that 
amount is increased by 1% until it reaches 10%.

 + Student Loan Payments would be treated as elective 
deferrals for purposes of matching contributions.

 + Required Minimum Distribution age would increase 
to 73 starting on January 1, 2023.

 + Catch-up Provisions enhancements. The current limit 
on catch-up contributions to a retirement plan (currently 
$6,500) would be increased to $10,000. The current 
$1,000 catch-up IRA contribution allowed for people 
aged 50 and over would be indexed for inflation. 
 

SECURE Act 2.0 – The Next Wave of Retirement Reform

Click here to read the bill in its entirety. 
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Recently, the Department of Labor (DOL) has  
become more aggressive about issuing guidance to 
plan fiduciaries regarding their investment decisions 
that goes beyond the general fiduciary standards in 
ERISA. On March 10, the DOL issued a Compliance 
Assistance Release (Number 2022-01) cautioning 
fiduciaries of defined contribution plans about 
Cryptocurrencies. This follows on the recently issued 
regulations regarding ESG investing and a cautionary 
letter stating the DOL does not view private equity 
as an appropriate investment in most defined 
contribution plans.

The release is clear that the DOL is highly skeptical 
about cryptocurrencies. While the release does not 
explicitly prohibit investing in cryptocurrencies, 
it would seem wise for fiduciaries to hold off 
on any decision to add cryptocurrencies for the 
foreseeable future.

The Release is largely devoted to describing the well 
understood fiduciary standards in ERISA. The release 
“cautions plan fiduciaries to exercise extreme care 
before considering adding a cryptocurrency option to a 
401K plan’s investment menu...” The DOL’s concerns 
about the prudence of allowing participants to invest 
in cryptocurrencies rests on a number of factors 
including the price volatility of cryptocurrencies, 
the reliability of valuations, and the fact that 
cryptocurrencies trade outside of established 
regulatory frameworks.

The language in the release implies that in future 
DOL audits, plan fiduciaries will be asked about 
cryptocurrencies.  
 
 
 

Department of Labor Issues Cautionary Warning 
Regarding Cryptocurrencies Recently, the 
Department of Labor (DOL) has become more 
aggressive about issuing guidance to plan 
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Facts About Cryptocurrencies
 + Cryptocurrencies are digital assets in a decentralized system that allow for secure online payments. 

Traditional currencies are backed by a government agency - usually a central bank. Cryptocurrencies have 
no backing from either a private or public entity. There are now many cryptocurrencies with a total value 
estimated at more than $3 trillion.1 

 + The investing public has become increasingly interested in cryptocurrencies due, in large part, to the 
meteoric rise in the value of Bitcoin. At the beginning of 2011, Bitcoin had a value in U.S. dollars of $0.30.2 
As of the beginning of 2020, the value had soared to $6,966.3 Currently, Bitcoin is trading in the range of 
$41,000.4

 + A primary advantage of cryptocurrencies is they can be utilized to complete transactions without an 
intervening third party. This is unlike traditional currencies (such as the U.S. dollar) where a bank, credit 
card company or some other entity must be involved. While ease of transacting was a primary reason 
for the creation of cryptocurrencies, most individuals holding these currencies are speculators with little 
interest in transacting.

 + Unlike traditional currencies, cryptocurrencies can fluctuate more in value. The value of cryptocurrencies 
has been highly volatile. During the 52-week period ending in March of this year, the value of Bitcoin ranged 
from a low of $28,893 to a high of $68,789.5

 + Due to the decentralized architecture of cryptocurrencies, it has been assumed that they would be widely 
held. In fact, ownership is very concentrated. It is estimated that 1,000 people own 40% of the outstanding 
Bitcoin.6

 + An important question for plan fiduciaries is the legality of cryptocurrencies. Only El Salvador has formally 
legalized cryptocurrencies as a method of tender. China has outlawed cryptocurrency exchanges. 
Cryptocurrencies are legal in the European Union and the United States although how they will be 
regulated going forward is unclear. Currently, futures in cryptocurrency trade on the Chicago Mercantile 
Exchange.

 + The Securities and Exchange Commission has stated that Bitcoin and Ethereum are not securities. The 
Internal Revenue Service has taken the position that cryptocurrencies are property and therefore capital 
gains realized can be taxed. 
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Long Awaited Proposed SEC Rule Will Require  
Climate Disclosures
On March 21, the Securities and Exchange 
Commission published a proposed rule that will 
require public companies to produce disclosures 
regarding climate risks. There is increasing investor 
demand for disclosures on climate related risks and 
the management of these risks. Many companies 
make such disclosures in their proxy statements and 
on their websites. However, the SEC has expressed 
concern that these disclosures vary widely in 
completeness, granularity, and format. The proposed 
rule is intended to bring some consistency to these 
disclosures. Some believe the proposed rule is a 
significant step forward in the battle against climate 
change. While it does not directly regulate climate 
change, the rule will improve transparency around 
climate risks and enhance accountability for climate 
related claims. Critics of the proposal argue that it 
is overly broad, requires disclosure of immaterial 
information and will obligate companies to rely on 
imprecise assumptions.

The rule will require disclosing the following:

 + Climate-related risks likely to have a material 
impact on company operations;

 + Greenhouse gas (“GHG”) emissions associated 
with a company’s operations including in many 
cases, an attestation report by a GHG emissions 
attestation provider consistent with AICPA 
guidelines; and

 + Including climate-related financial metrics in 
audited financial statements.  

Click here to read the rule in its entirety. 
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Historically there was little litigation involving retirement plans. However in recent years, such litigation has 
exploded. These cases are class action suits that are not initiated by individuals, however by plaintiffs’ attorneys 
on behalf of a class that consists of the participants in the plan. 

These cases consistently focus on fees and investments. The complaints are mostly cookie cutter and often lift 
allegations from complaints filed in other lawsuits. The allegations tend to second guess, with the benefit of 
hindsight, the decisions of plan fiduciaries, rather than explicitly alleging the use of facts of a flawed process 
in making decisions. Many judges are unfamiliar with ERISA and the factors present in retirement plans. This 
has allowed plaintiffs’ attorneys to utilize ERISA's perceived complexity and avoid the dismissal of these suits 
regardless of the merits. This has left sponsors the choice of expensive and protracted litigation or entering  
a settlement. 

The case against Northwestern never went to trial because the district court granted Northwestern’s motion to 
dismiss. A motion to dismiss is granted if the judge decides that regardless of what facts are proven at trial, the 
plaintiffs have failed to state a legal claim. This decision was affirmed by the Seventh Circuit of the U.S. Court 
of Appeals. In a strong rebuke of the plaintiffs, the Court of Appeals stated they failed to allege violations of 
ERISA, however rather stated opinions and preferences regarding how retirement plans should be administered. 
One reason the Supreme Court agreed to hear this case is because of the Solicitor General, who represents 
the federal government before the Court, argued for review. The Court’s decision was unanimous. This is not 
unusual in cases that do not involve political controversy.

The decision does not break new legal ground. The Court remanded this case to the Court of Appeals because it 
decided the lower court did not give sufficient weight to its decision, as articulated in Tibble v. Edison International. 
There the Court stated fiduciaries have an ongoing duty to monitor plan investments. The Court did not delve 
into the merits. The Court of Appeals could decide to remand this case back to the trial court or reaffirm its 
previous decision upholding the trial court's granting of a motion to dismiss. Another possible outcome is that 
the parties reach a settlement.

While the decision in Hughes v. Northwestern does not set any new legal precedent, there may be some significance 
because the decision may make trial judges more reluctant in future cases to grant motions to dismiss.

While The Supreme Court's Decision in Hughes vs. 
Northwestern University Breaks no New Legal Ground, 
it May Make Trial Court Judges more reluctant to 
Dismiss Class Action Suits Against Plan Sponsors
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