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The Challenges for ESG Investing
New proposed rules for ESG investing were 
published in 2021. This past November the 
Department of Labor issued final regulations. 
Over 200 comments, largely favorable, were 
submitted regarding the proposed regulations. 
The new rules follow the proposed rule 
however with a few significant changes. The 
rule follows an executive order signed by 
President Biden in May 2021 directing federal 
agencies institute policies to protect against 
the threats of climate-related financial risk. 

ESG investing aims to generate returns by picking 
stocks based on environmental and social concerns 
and issues of corporate governance in addition 
to looking at the financial metrics of companies. 
ESG investing has grown rapidly as investors 
become increasingly concerned about such issues, 
especially climate change. Asset managers globally 
are expected to increase their ESG-related assets 
under management (AUM) to $33.9 trillion by 2026, 
up from $18.4 trillion in 2021.1 Even traditional 
asset managers who do not follow an explicit ESG 
strategy, are feeling pressure to adopt ESG policies 
requiring consideration of factors other than 
traditional financial criteria in evaluating companies.

As administrations have changed, the Department 
of Labor has gone back and forth over the years on 
its position regarding ESG investing. Generalizing, 
Democrats endorse the concept while Republicans 
are skeptical. At the very end of the Trump 
administration, the Department of Labor issued 
final regulations on ESG investing which made it 
difficult for plan fiduciaries to add ESG options to 
plan investments. Almost as soon as President 
Biden took office, his administration announced 
it would walk back these rules. The back-and-
forth in Washington regarding ESG investing will 
most certainly continue. The response to the final 
regulations from Republicans in Congress was to 
introduce the Safeguarding Investment Options 
Act. This legislation would amend ERISA by limiting 
consideration of nonfinancial factors in investment 
decision making for defined contribution plans.
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Source:
1 ESG-focused institutional investment seen soaring 84% to US$33.9 trillion in 2026, making up 21.5% of assets under 
management, PWC report, October 2022

The final rule can be read in its entirety here.

Here are the key takeaways regarding the final regulations:

 + The core ERISA principle remains that the 
duties of prudence and loyalty require 
plan fiduciaries to focus on traditional 
risk-return factors in making investment 
decisions. The primary goal must be 
income security in retirement. Fiduciaries 
cannot sacrifice returns or take on 
additional risk in pursuit of other goals.

 + Investment decisions must be consistent 
with the plan’s investment and funding 
policies, however the new rule allows 
plan fiduciaries to consider the economic 
effects of factors such as climate change, 
gender equality and racial diversity.

 + While the proposed rule was well received, 
there was some concern that these it 
went beyond allowing plan fiduciaries to 
consider ESG factors to requiring this. The 
final rule makes it clear that while ESG 
factors may be taken into account in making 
investment decisions, this is not required.

 + The longstanding “tiebreaker” standard is 
streamlined and confirms that if fiduciaries 
conclude that competing investments equally 
serve the financial interests of the plan, 
fiduciaries may consider collateral benefits 
other than investment returns.  
 

 + The same standard applies to Qualified 
Default Investment Alternatives (QDIA) 
as to other investments—i.e., the focus 
should be on relevant risk-return factors. 
The “tiebreaker” standard may be used 
in selecting a QDIA and unlike the 
proposed rule, additional documentation 
is not required when this approach is 
used. This contrasts with the Trump rule 
prohibiting using any investment as the 
QDIA that has an ESG component.

 + Fiduciaries may consider participant 
preferences for ESG investments. The 
rule does not address how to deal with 
conflicting participant preferences 
which will most often be the case.

 + The approach to proxy voting in the 
proposed rule is retained. This rule 
eliminates the special standards and 
presumption against fiduciaries exercising 
shareholder rights in the Trump rule. 
The final rule makes clear that the 
fiduciary duty to manage plan assets 
includes voting shareholder proxies.

https://www.pwc.com/gx/en/news-room/press-releases/2022/awm-revolution-2022-report.html
https://www.pwc.com/gx/en/news-room/press-releases/2022/awm-revolution-2022-report.html
https://www.federalregister.gov/documents/2022/12/01/2022-25783/prudence-and-loyalty-in-selecting-plan-investments-and-exercising-shareholder-rights
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Retirement Trends to Watch in 2023
As larger numbers of Americans near retirement age, 
a renewed focus on retirement income is expected. 
SECURE 2.0, the legislation that adds enhancements 
to its sibling bill — the Setting Every Community 
Up for Retirement Enhancement Act of 2019 — 
was signed into law on December 31, 2022. This 
legislative focus on enhancing retirement income 
access for more Americans could not come at a more 
critical juncture: Facing equity markets plagued by 
volatility, an interest-rate environment increasing 
rapidly from all-time lows and what some perceive 
as runaway inflation, today’s soon-to-be retiree faces 
unprecedented challenge in securing protected 
income that will last as long as they may.

We all should be concerned about the challenges 
this population faces, since 2024 is the year for 
Peak65: the year in which, according to the Alliance 
for Lifetime Income, the largest number of Americans 
ever will turn 65, a traditional retirement age.1

Some retirement industry trends responsive to the 
above that have been developing through 2022, 
and we can expect to continue into 2023, include:

Lower retirement savings rates than the prior 
year, driven by households coping with surprise 
high inflation. According to a study recently 
published by Allianz Life, 54% of Americans report 
either reducing or fully discontinuing retirement 
saving because of the impact of suddenly spiking 
inflation on their daily household expenses.2 This 
suggests lower industry inflows than in years prior. 
Industry observers hope for a taming of inflation in 
2023 allowing Americans to resume their normal 
savings habits, and for provisions within SECURE 
2.0 to enable more access to qualified savings 
plans for Americans now lacking this access.

Increased plan sponsor interest in retirement 
income solutions, due to the desire to keep 
participants in plan through retirement. 
Retirement income industry optimists had entered 
2020 with the expectation that SECURE’s passage 
would quickly pave the way for consideration of 
Guaranteed Retirement Income Contracts (in-plan 
annuities). Then in March 2020 came COVID-19, 
and so ensued a several-years-long disruption to 
normal as we knew it. As we have emerged into 
our new normal, SECURE’s impact is just now 
being felt by sponsors and their advisers. Interest 
in evaluating income derived from plan is rising 
within the plan fiduciary community. This trend 
is driven not only by SECURE’s passage, but by 
administrative economics. In order to successfully 
retain assets through, not merely to, retirement, 
plans must accommodate income-producing 
products and services for retired participants.

Even more new products to enter the market. 
The pace of product development in the DC (Defined 
Contribution) insured solution space has been frenetic 
since SECURE’s passage. Expect this trend to continue. 
Recordkeepers, middleware providers, other service 
providers and insurance companies have been 
making material advancements towards benefit 
portability, increasing their confidence in being able 
to deliver plan-and-consumer-friendly products and 
services to this community. Many providers intend 
to launch their second (in some cases, even third!) 
post-SECURE income product iteration in 2023 as 
industry participants test the market for which 
product and service types might ultimately prove 
most appealing with sponsors and participants.
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Increasing demand for plan-derived income 
to be driven by near-retiree plan participants. 
Driven partially by asset-to-income translation 
appearing on their statements, participant interest 
in lifetime income is growing. A recent Schroders 
survey reveals that when asked what they seek in a 
retirement income option, the most popular reply 
from DC participants is lifetime income, desired by 
52% of those surveyed.3 Partial annuitization (or 
partial account investment into a deferred annuity 
with lifetime withdrawal benefits), especially for 
use in guaranteeing coverage of basic expenses 
in retirement, frequently polls as an appealing 
investment approach amongst participants.

For all the reasons cited above, 2023 can be 
expected to be a year in which plan sponsors, 
advisers/consultants and participants experience 
a renewed focus on retirement income. With 
more product, service and educational resources 
becoming available in our space, retirement 
income prevalence in DC is expected to increase 
materially over the next several years. All members 
of our community would be well-advised to get up 
to speed on this market soon, as it is advancing 
rapidly, and none of us benefits from being 
left behind by the after-effects of a tsunami.

Sources:
1 What is 'Peak 65' and Why Should Pre-Retirees Care?, 401K Specialist, March 2021
2 Inflation Causing Majority of Americans to Stop or Reduce Retirement Savings, Allianz, October 2022
3 Income Imbalance: Non-Retired Americans Knowingly Forgo Highest Social Security Payments, Businesswire, September 2022

Read article here, written by Michelle Richter, 
originally posted by PLANSPONSOR 
on December 14, 2022.

https://401kspecialistmag.com/what-is-peak-65-and-why-should-pre-retirees-care/
https://www.allianzlife.com/About/Newsroom/2022-Press-Releases/Inflation-Causing-Majority-of-Americans-to-Stop-or-Reduce-Retirement-Savings
https://www.businesswire.com/news/home/20220913005461/en/Income-Imbalance-Non-Retired-Americans-Knowingly-Forgo-Highest-Social-Security-Payments
https://www.plansponsor.com/retirement-trends-watch-2023/
https://www.plansponsor.com/retirement-trends-watch-2023/
https://www.plansponsor.com/retirement-trends-watch-2023/
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Industry Best Practices for Cybersecurity 
The SPARK Institute updated its Industry Best 
Practices for Cybersecurity and released a new Plan 
Sponsor & Advisor Guide to Cybersecurity. The 
threat of retirement account take-overs and fraud 
is on the rise – and will only increase – as criminals 
actively target retirement savings. The SPARK 
Institute has been a long-term advocate for greater 
awareness of cyber risks and for controls that can 
better protect retirement assets against criminal 
cyber activity. The latest milestone in their ongoing 
effort to strengthen cybersecurity throughout 
the retirement industry is a set of seventeen 
Control Objectives designed to establish a base of 
communication between recordkeepers and the 
public through third-party cybersecurity audits. 

These Control Objectives are consistent with 
and in alignment with the Department of Labor 
Cybersecurity Program Best Practices and satisfy 
the requirement for “Reliable Annual Third-Party 
Audit of Security Controls” for recordkeepers.

The Plan Sponsor & Advisor Guide to 
Cybersecurity from the SPARK Institute can 
be downloaded here.

https://www.sparkinstitute.org/wp-content/uploads/2022/11/Plan-Sponsor-and-Advisor-Guide-to-Cybersecurity-11-10-2022.pdf
https://www.sparkinstitute.org/wp-content/uploads/2022/11/Plan-Sponsor-and-Advisor-Guide-to-Cybersecurity-11-10-2022.pdf
https://www.sparkinstitute.org/wp-content/uploads/2022/11/Plan-Sponsor-and-Advisor-Guide-to-Cybersecurity-11-10-2022.pdf
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Department of Labor Announces Form 5500 Changes 
The Department of Labor announced changes to 
Forms 5500 and 5500-SF (short form) and released 
updated instructions on December 8, 2022.

The DOL updates Form 5500 annually to keep 
it up-to-date with various regulatory changes. 
Every defined contribution and pension plan 
sponsor is required to file a 5500 to the IRS and 
DOL annually. The form discloses information 
about a plan’s finances and operation. Form 
5500s are required under Title I and IV of the 
Employee Retirement Income Security Act of 
1974 and are used both to ensure compliance 
by and to gather data on pension plans.

Form 5500 received changes in five areas: 
multiple employer plans, administrative penalties, 
Schedule MB, Schedule R and Schedule SB.

For MEPs (Multiple Employer Plans), new codes 
have been added to Line 8a of Part II to identify 
different types of MEPs, such as pooled employer 
plans, association retirement plans, professional 
employer organization MEPs and other MEPs. For 
administrative penalties, the instructions have been 
updated to reflect an increase in the maximum 
civil penalty amount assessable under ERISA.

For Schedule MB, used by multiemployer defined 
benefit plans and certain money-purchase plan 
actuarial information, instructions for Line 3 have 
been changed to require an attachment that 
shows total withdrawal liability payments made to 
the plan while separating periodic and lump sum 
withdrawals. Line 8b(1) was updated to increase the 
projection period in the attachment to 50 years for 
plans with 1,000 or more participants. Line 8b(3) 
has been changed to require plans with 1,000 or 
more participants to attach a 10-year projection 
of employer contributions and withdrawals.

For Schedule R, Line 13 of Part V was 
changed to require plans to report identifying 
information about any participating 
employer who either contributed more 
than 5% of the plan’s total contributions or 
was one of the 10 highest contributors.

For Schedule SB, Line 26 of Part VI now 
requires an attachment of a projection 
of expected benefit payments.

Form 5500-SF received changes to two 
areas: MEPs and administrative penalties. 
The changes to penalties are the same 
for 5500-SF as they were for 5500.

The changes to MEPs differ slightly. New plan 
codes have been added for the plans eligible to 
fill out a 5500-SF: association retirement plans, 
PEO MEPs and other MEPs. A caution note has 
been added to signal that pooled employer 
plans are not eligible to file Form 5500-SF.

https://www.dol.gov/sites/dolgov/files/EBSA/employers-and-advisers/plan-administration-and-compliance/reporting-and-filing/form-5500/2022-instructions.pdf
https://www.dol.gov/sites/dolgov/files/EBSA/employers-and-advisers/plan-administration-and-compliance/reporting-and-filing/form-5500/2022-sf-instructions.pdf
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